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I .  INTRODUCTION

Whilst the Internet and other electronic tools facilitate the efficient allocation of global
resources, taxing Internet use struggles to retain national character and is an obstacle
to the development of e-commerce. E-Commerce increasingly involves the interna-
tional sharing of tax revenues. According to this argument, failure of the applicable
international and local laws to tackle the increased role of e-commerce in global
business will result in revenue losses for some countries and revenue increases for
others, but also, potentially, to double taxation of the same revenues. The result will
vary not only according to the way in which the issue is handled by internationally
applicable rules but also lnore importantly by local laws, to the extent that taxation
retains its national character. The increased role of electronic transactions facilitates
tax competition between states. On the other hand, the power of a state to irnpose tax is
now challenged by the fact that the traditional rules defining the country to which one
is subject to tax, such as the notion of permanent establishment, were not originally
designed to accommodate e-businesses.

The impact of e-commerce on taxation is rnainly seen in two broad situations: ( I ) the
liability to a country's tax, and (2) the computation of business profits. The present
study analyzes the way the Greek tax system treats these issues so that the reader can
assess Greece's readiness on e-commerce and its taxation policy.

According to Article 28, fl I of the Greek Constitution, international tax treaties, like
all other international treaties, after their statutory ratification and their coming into
effect, become an integral part of the Greek legal system and prevail over possible
contradictory provisions of other statutes.

Greece is a member of the OECD (Organi zation of Economic Cooperation and
Development) and as a result, in its negotiations with other states, whether members of
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OECD or not, Greece uses as its legal base the OECD Model Tax Convention of 1977
and I 992. Any reference in the present study to the OECD Tax Convention is in rela-
tion to the model treaty and not to individual tax treaties signed by Greece, for reasons
of sirnplicity. Obviously, in exarnining specific cases, the relevant treaty provisions are
going to be considered, although, in principle, the provisions relating to the issues in
question will not deviate substantially frorn the rnodel treaty.

Still, tax treaties are not as comprehensive as domestic business practices, and solne-
times theirprecepts do not suffice if the tendency of a state is to interpret new business
practices in a narrow tax-collecting approach.

II. INTERCOUNTRY ALTOCATION OF TAXING RIGHTS OVER
BUSINESS PROFITS_THE LIABILITY TO GREEK TAXES

A. Place of Establishment and the Avoidance of Double Taxation

States, in the exercise of their power to tax, irnpose taxes based on different criteria. For
instance, sorle govenlnents irnpose taxes on the basis of either the residence of the
taxpayer, whether natural person or legal entity, or the source of income, or both. Greek
tax legislation applies both of these criteria. According to the Income Tax Code, Law
223811994 (hereafter ITC), Article 2n I, every natural person who resides ir-r Greece is
subject to tax on his or her worldwide incorne, regardless of nationality. Also, every
natural person, regardless of nationality or residence, is subject to tax in Greece on
income that has its source in Greece. Similarly, according toArticle 99, 1T la of the ITC,
Greek legal persons of a profitable nature, lneaning corporations fonned in Greece
under Greek law, are taxed on their worldwide incorne. Finally, foreign corporations
are subject to Greek tax for income produced in Greece. The latter rule applies to the
permanent establishrnent of a foreign corporation in Greece, which will be analyzed
separately later.

The simultaneous application of the above two criteria-residence and source of
income-by different countries inevitably raises the issue of dotrble taxation, that is,
the imposition of tax on the same person for the same income by two or more states.
For example, whetr a Greek taxpayer declares his or her worldwide incorne, he or she
will be taxed on income derived from a source located in a foreign state, which could
also tax the saffle income on the basis of the source criterion (legal double taxation).Or
a tax may be equally claimed for the same incorne by two diff'erent taxpayers who
reside in different states. Double taxation is a fear that tends to restrict the development
of intercountry business. and this fear needs to be extinguished in light of the booming
development of e-comlnerce. To that end, measllres have been taken and are continu-
ously being developed at an international (OECD, United Nations) and national level.

At a national level. Greek tax leeislation restricts double taxation via the followine
provisions.

1 . Tax on the lncorne of Natura/ Persons (lTC Article 9, n S0 According to the
provisions of Article 9, fl 8b of the ITC, any tax that has been paid abroad on income
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derived abroad will be set off against the tax payable on the taxpayer's total worldwide
net income, up to the arnount of Greek tax that is attributable to the satne income. Tax
paid abroad is not set off if the taxpayer has been taxed in Greece for that income

according to the provisions of ITC Article 12, which provides for withholding t ax on

interest payments and similar tax issues.

2. Tax on the lncome af Legal Entities (lTC Article'109, n Oy) ITCArticle 109,flay,
provides that Greek tax authorities will deduct or set off frorn the total taxable income

of a corporation any tax paid abroad for income derived abroad that is subject to tax.

That will be deducted from dividends received by a Greek mother company from its

foreign daughter company, whether corporate income tax or withholding tax on divi-

dends, whether irnposed on the daughter company or amore distant affiliate of a lower

category, to the extent that such tax is attributable to the same dividends payable to the

Greek mother company. In order to prove the amount of tax that has been paid abroad

for these dividends received by the Greek mother company, a certificate issued by the

country that imposed the tax, or by a certified auditor, or by any other competent public

authority is required. The tax to be set off may not exceed the tax attributable to the

same income in Greece.
The above provisions are the legislative tools used by Greece for the avoidance of

double taxation. Yet, it is important to note that these deductions are subject to the
general rule of "non-deduction of tax exceeding the tax attributable to the same income

in Greece."

B. Permanent Establishment of Foreign Legal Entities in Greece

For purposes of Greek income tax law (ITC), a permanent establishment of a foreign
business or corporation in Greece is deemed to exist if the foreign business entity

Has one or more shop(s), establishment(s), agency (ies), branch (es), office(s),
warehouse(s), factory (ies), workshop(s), and/or facilities designed to extract
natural resources; or
Engages in the industrialization of raw rnaterials or processes agricultural products
in its owu facilities, or through the use of the facilities of others in Greece acting
under the orders of the foreign cornpany or on its behalf; or
Conducts business in Greece or provides services through a representative, who is

authorized to and can negotiate and conclude contracts on behalf of the foreign
legal entity, as well as when the business or services are offered without a represen-
tative, provided that they are related to the drawing up of studies or projects or the

conduct of research in general or provided that these works and services are techni-
cal or scientific in general; or
Keeps a stock of merchandise from which it executes commercial orders on its own
name or in its own name on its behalf; or
Participates in a "personal company" or a limited liability company that is resident
in Greece.

l .

2.

3 .

4.

5 .
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To determine the net profit produced in Greece by the permanent establishment of a
foreign business, the charging of the permanent establishrnent in Greece with general
management expenses and other organizational and operational expenses incurred and
undertaken by the head offices of the business abroad cannot exceed 5 percent of the
managerial and operational expenses incurred in Greece by the pennanent establish-
ment of the foreign business, as these expenses appear in the annual financial state-
ments of each given tax year. Decrees issued by the rninister of finance establish the
necessary certificates, requirements, and documents requested for the recognition of
these expenses.

The purpose of the ITC is to determine the taxable profits of the permanent estab-
lishrnent of a foreign business entity in Greece. According to article 100 of the ICT, a
foreign legal entity in Greece is treated as an independent business entity with inde-
pendent legal personality.

Hence, a permanent establishment is subject to the ITC and the specific provisions
relating to the taxation of business entities that have legal personality. Expenses
incurred abroad in the nalne of the "mother" entity relate in different proportions
(depending on the nature of the business, the distance, the way that the group is struc-
tured, and many other criteria) to the pennanent establishrnent. These expenses lnay
be, for example, rnarketing expenses, payroll, transportation, software development,
and central management. Inforrnation technology and globalization tend to allocate
business resources worldwide, and the rnodern trend of outsourcing business activities
adds more exarnples to the list of expenses that are attributable to the group as a
whole.

The legal paradox of treating a permanent establishrnent as an independent business
entity for the purpose of these deductions is not an exclusive Greek concept; many
other countries have irnplernented sirnilar rules for the deduction of such expenses.
This was a natural legal developmentbecause, from the other side of the argument, that
is, the taxation of the mother entity or the headquarters, it would not be fair to allow
deduction of expenses attributable to branches and establishments abroad. The issue is
whether the provision ofArticle 100, IJ 2 of the Greek ITC, and especially the 5 percent
threshol{ is fair and in line with the rnodel tax convention of the OECD.

Article 24 of the OECD Model Convention provides that taxation of a permanent
establishment that an enterprise of one contracting state has in another contracting
state, shall not be less favourably levied in that other state than the taxation levied on
enterprises of that other state carrying on the same activities. Interest, royalties, and
other disbursernents paid by an enterprise of a contracting state to a resident of another
contracting state shall, for the purpose of determining the taxable profits of sr-rch
enterprise,be deductible under the same conditions as if they had been paid to a resi-
dent of the first-rnentioned state. Similarly, any debts of an enterprise of a contracting
state to a resident of the other contracting state shall, for the purpose of deterrnining
the enterprise's taxable capital, be deductible under the same conditions as if they had
been incurred by a resident of the first-mentioned state.

According to the above, Greece is obliged to recognize the analogous dedtrction of
expenses realized by the "rnother" entity without any lirnitation or restriction other
than the ones irnposed on local businesses. [n other words, the lirnitation included in
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1.

2.

Article 100, ,11 2 of the ITC is contrary to the model convention. Although the

convention provisions should prevail, per the constitutional rule, in practice Greek tax

authorities narrowly apply the statutory provisions, often forcing the taxp ayer to seek

judicial remedy.

The minister of finance, according to Article 100, fl 2, is empowered to issue decrees

providing details and implementation rules for these provisions. The purpose for grant-

ing such a power was to establish of a framework by which it could be easily assessed

whether these expenses are real, whether they refer to the overall operations of the

business group, and the extent to which they relate to the operation of the permanent

establishment in Greece. Yet, the only relevant ministerial decision, issued in Article

l l3l ly2.4ll9g7,provides that general management expenses and the various expenses

for the organization and operation of a foreign business's permanent establishment in

Greece, which are made abroad by the "rnother" foreign company, may be deducted

from the permanent establishment's gross income of the same fiscal year, according to

Article 100, fl 2 of the lTC-subject to the condition that, up to the date of the tax audit

of the mother company, the latter will produce to the Greek tax authorities a certificate

from the cornpetent authority or other public authority of the country where the mother

company is based. This certification must show the following:

The total sum of expenses made by the mother company abroad during that fiscal

year and that were included in the mother company's accounting books as a debt of

the Greek permanent establishment;
The portion of these expenses that relate to the general management expenses and

other organrzational and operational expenses that the rnother company realized

exclusively for the operation of the permanent establishment.

Obviously, these conditions render the deductibility of such expenses an extremely dif -

ficult exercise. They are contrary to the very nature of such expenses. An international

business organrzation that applies universal methods and criteria for the operation of

its branches throughout the world cannot easily estimate the degree to which an expense

shoulcl be attributable to the operation of the Greek branch. For exarnple, the expense

for the development of central Enterprise Resource Planning (ERP) software that will

benefit the group and the expense of designing the shops of a multinational clothing

business may all be centralized for cost-cutting purposes and may thus not be safely

attributable to local establishments with the criteria imposed by Greek law.

In conclusion, it rnay be argued that both Article 100 and the rninisterial deci3ion

issued for its interpretation are contrary to the principles of the OECD model treafy

and the relevant guidelines.

C. Additional Rules Coverning Liability for Greek Taxes

The Greek business comrnunity has increased its use of offshore entities, thanks to

information technology and globalization. Not that offshore companies were unknown

before; Greek shipowners have been using them for decades. However, in the nineties,
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they became ffrore farniliar among mediurn- and srnall-scale br-rsinesses as a tool to
increase anonymity and reduce the tax bill. Moreover, forrning an offshore entify is a
very simple procedure compared to the bureaucratic incorporation processes in Greece.
According to data fiorn the Ministry of Finance, off'shore colnpanies are firostly used
in Greece for the passive possession of land and/or recreational boats, such as yachts
and cruisers. There is, however, considerable Llse of offshore companies for the transfer
of taxable incorne abroad through the manipulation of tlansfer prices, in the saffre way
as they are used in other countries. This latter abuse of offshore entities is of interest to
e-business.

In Greece, the most irnportant legislation lirniting the potential abuse of the
tax system through the use of offshore cornpanies was adopted in 2000. This legisla-
tion supplernents the general tax provisions, both in defining liability for Greek taxes
and in measuring profits. First, Article 15' 1[ 3 of Law 299212002, Article 107, 1T I of
the ITC was modified to the effect tlrat every foreign legal person in possession of
or owning land in Greece is obliged to subrnit an iucorne tax return regardless
of whether income is produced from such land. Although this provision is not related
to e-commerce' it is indicative of the tax system's offensive policy against the use
of offshore cornpanies; it does not tax the possession or ownership of land, but it
obliges the owner to declare possession or ownership, rendering the tax ar-rdit easier
against possible nondeclaration of incorne produced by such land possession or
ownership.

Second Law 305212002 rnodified certain provisions of the Code of Books and
Records (CBR), Presidential Decree 18611992. CBR is the law that governs the
issuing of invoices, the recording of taxable transactions, and similar activities, of all
natural and legal persons earning incorne. A natural or legal person is subject to the
CBR if that person exercises a business or a profession. In other words and generally
speaking, CBR catches all incorne earners apart frorn the "passive" ones. For reasons
of sirnplicity, this chapter shall refer to income earners subject to the CBR as
"professionals."

Law 305212002 introduced two important rules. First, it irnposes the CBR obliga-
tions on foreign legal entities that acquire real property in Greece, regardless of whether
or not income is produced. Second it imposes the obligations of CBR to foreign enti-
ties if they have a physicaUactual presence in Greece, regardless of whether or not such
a presence is considered a permanent establishment for income tax purposes.

Law 305212002 is definitely of interest for e-cornmerce, and this is why it is ana-
lyzed in the statute and the explanatory guideline 1211112.1212A02 issued by the
Ministry of Finance. According to these provisions, as of January I , 2003, excepting
persons that are considered as having a permanent establishment according to the
general provisions, the following persons are also considered professionals and subiect
to the obligations of the CBR (book keeping, submission of tax returns and forrns):

l. Foreign natural or legal persons who have a real physical establishment (office,
shop, agency,, warehouse, plant, etc.), regardless of whether such establishment is
deemed a pennanent establishment by the general provisions;
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2.

2. Foreign entities that own or have interests in land. The above two groups of persons
have the same book-keeping requirements as their Greek equivalents.

The above provisions do not apply to foreign natural or legal persons that are obliged to
keep accounting books under 117412002, which governs the procedure for declaration
and payment of value-added tax (VAf) by persons established in another member state
of the European Union. According to Law 117412002, persons who are subject toVAT,
that are established in a member state of the European lJnion, and that perform activi-
ties subject to VAT from the place of their establishment, are obliged to appoint a
representative for the fulfillment of their obligations in Greece, according to the Greek
VAT Code, and under the condition that these actions do not constitute a pennanent
establishtnent of such person according to other provisions of the VAT Code. Such an
appointment must take place before the realization of taxable activities for which VAT
is payable in Greece. The obligation to appoint a VAT representative in Greece does not
apply in the following cases.

l . For transactions for which VAT is payable by the recipient of goods or services
according to the VAT provisions;
In cases of exportation of goods by a seller established in Greece who acts in the
name and on behalf of a buyer who operates within the European Union and is
subject to VAT.

The appointment of the representative takes place with the signature of a document
that expressly declares that the representative is the only one appointed in Greece and
specifies the actions he or she is authorized to perform. The representative appointed
may be a natural or legal person who is subject to tax and has a permanent establish-
ment or registered seat in Greece. Such a person may be an accountant, tax advisoq or
any other person who rnust be accountable, reliable, and fully capable of acting. If such
person is a legal person, he or she must operate legally and must not have been guilty
of serious tax violations. The representative must sign a document whereby he or she
accepts the appointment. The representative must submit on behalf of the principal a
declaration forthe commencement of taxable activities to the tax office overseeing the
area where the representative is based.

Natural or legal persons subject to the requirements have all the book-keeping
(CBR) plus VAT rights and liabilities of persons established in Greece. As an exception
to those rights and liabilities, they may issue invoices in the country of their establish-
ment. If the natural or legal persons issue invoices in their country of establishrnent, the
invoices must mention, in addition to all the necessary data of the main establishment,
the tax registration number acquired in Greece by the tax representative, the value of
the transaction, and the VAT payable according to the Greek rates. Copies of those
invoices must be sent to the representative so that the latter can file them and record the
relevant data in the accounting books.

The above deviations from the permanent establishment definition are not compat-
ible with the OECD principles. Article 5, fl 4 of the OECD Model Tax Convention
provides that a perrnanent establishment is deemed to exclude the use of facilities
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orpremises solely for the purposes of (1) storage, display, and delivery of rnerchandise;
(2) purchase of goods or collecting infonnation; (3) maintenance of goods of the enter-
prise for the purpose of processing by another enterprise; or (4) a cornbination of the
above activities where overall activity resulting frorn this combination is of a
preparatory or auxiliary character. The above deviations mention neither these nor
other exceptions, nor any criterion like the "auxiliary nature" criterion proposed by
the OECD.

III. MEASUREMENT OF PROFITS
i

When a br-rsiness chooses the country where it will establish allorpart of its operations,
it may do so for reasons relating to payroll costs, infrastructure,, distance, and langtrage.
Yet, the decision in many occasions can very well be purely tax-driven. Tax avoidance
and tax evasion are not very easi.ly distinguished from one another. Within the goal of
achieving efficiency, businesses tend to seek the optirnum tax treatment of their opera-
tions. To that end, rnultinationals choose the country of establishment of all or part of
their activities in favorable tax regirnes, shifting their tax obligation, to the extent that
this may be permissible in the country where they are based. This creates tax competi-
tion between states, which in turn, leads the tax authorities of different countries to
look into the econolnics of a business that goes far beyond merely answering the ques-
tion of whether a specific business is taxable but challenges the amount of profits that
will be subject to it. The opportunities created by new technologies to shift operations
are no longer only a privilege of multinationals and big enterprises but are only a click
awav for srnall businesses and solo traders.

A. The Arm's-Length Principle in the Greek ITC

Transfer pricing under the Greek ITC is covered by Article 39 of Law 223811994,
which is titled "Over-invoicing and under-invoicing." Article 39 provides that when a
contract is concluded for the sale of goods or the provision of services between tr,vo
Greek businesses or a Greek business and a foreign business, in which the consider-
ation is unreasonably higher or lower than would have been agreed to under market
conditions between two independent parties, the difference between the market price
and the agreed price is deerned as profit of the business that received lower or paid a
higher consideration accordingly. This difference would be added to the net business
profits without any consequence in relation to the overall validity of its accounting
books. This rule applies if (1) a Greek company is controlled by the foreign company
due to the latter's participation in the capital or the managenrent of the first; and (2) in
the case of Greek coffrpanies, if one exercises direct or indirect material managerial or
financial dependence or control over the other.

The resulting difference, according to the above provision, is added to the gross
income of the business, as this appears in its accounting books, so that this income is
taken into account for computation of all other direct and indirect taxes, duties, anc
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charges imposed by other provisions.
l0 percent on the difference. This fine
other additional taxes, supplementary
statutes.

The unreasonable consideration rule

The business at fault is subject to a fine of
is irnposed regardless of the imposition of any
charges, and other penalties provided in other

does not apply in the following circumstances:

1. If the consideration has been set by virtue of a contract between Greece and the
foreign entity and said contract has been ratified by law;

2. If the contracting businesses prove that the over-invoicing or under-invoicing did
not take place with the purpose of avoiding direct or indirect taxes.

The provisions of Article 39 apply accordingly to rights and compensation paid by
foreign businesses and organizations for the use of technical expertise, patents, drawings,
rnusical works, industrial methods, intellectual property rights, and similar rights in
Greece.

Article 39 has not gone far in tackling illegal transfer pricing practices. This is so
because the nonfulfilment of both conditions of the rule, that is, the relation between
the contracting companies and the difference between the agreed-on and the market
price, will result in the nonapplication of the rule (Accor4 Council of State 3803/1988,
66011995,446411997). These conditions, apart from being vague in principle, are also
difficult to prove. Furthennore, even if the conditions are satisfied, the "escape" provi-
sion that allows the taxpayer to avoid any consequences by proving that the purposes
of transfer pricing was not tax avoidance, often leads to litigation. Instances where the
courts have accepted the satisfaction of the escape provision include those in which the
taxpayer can prove that the overall tax obligation would not differ if the prices accepted
by the tax authorities were adopted in the transaction.

The above difficulties have, in practice, directed the tax authorities to seek enforce-
ment of otherrules against transferpricing, rules that leave thern greater discretion and
that have simpler criteria.

B. Rules That Deal with Mock lnvoicing and Their Overlap with
Transfer Pricing Rules

Notwithstanding the above-mentioned provisions of Article 39 of the ITC that
deal with transfer pricing tactics, there are recent provisions that are much easier and
stricter in their application, and the tax authorities no longer have to resort to
applying Article 39. In brief, under these new provisions there is no need to get into the
details of the relationship between the contracting parties, and it is irrelevant whether
the taxpayer intended to avoid tax. These provisions are set forth in Law 252311997,
which deals with tax evasion, tax fraud, and provides for criminal and administrative
penalties. The adrninistrative penalties are dealt with in Article 5, fl l0.This article
provides that the issue of mock or counterfeited invoices, their acceptance,and/or their
recording in the accounting books is subject to a fine equal to twice the amount of the
invoice. If the value of the invoice is partly incorrect, the fine is imposed for that
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incorrect portion. When it is not easy to estimate the incorrect value (over-invoicing r
under-invoicing) half of the above-mentioned penalty is irnposed.

In addition to the adrninistrative penalties, the use of false invoices is a crim
According to Article l9 of Law 252311997 , "Crime of tax evasion through the issuan<
or acceptance of counterfeited or mock invoices," whoever issues counterfeited r
mock invoices and whoever accepts those, regardless of whether he or she avoic
the payrnent of tax through that action, is subject to imprisonment of at least thre
months. When the total value of these invoices exceeds the amount of €235,000, apa
from the above penalties, the wrongdoer may f-ace the closure of his or her busines
for up to one month.

A mock invoice is one that is issued for a transaction that is fictitious in its entiret
or part thereof,, or is issued by different persons than the persons appearing on th
invoice. Invoices that mention a value higher or lower than the real value attributabl
to the transaction fall under the definition of rnock invoices.

C. Dealings with Offshore Companies and the Measurement
of Profits

Law 3091 12002 contains the most recent definition of an offshore colnpany unde
Greek law. According to this law offshore companies are companies that are not active
in the country where they have their registered seat and shares, which are usually anon.
ymous (to the bearer). These countries are often referred to as "tax havens," for obvi.
ous reasons.

Most countries' tax authorities are suspicious when they come across an invoice
issued by u business located offshore. Since 2002 when Law 3 190 was passed ir
Greece, Greek tax authorities no longer have to be apprehensive of these invoices. Twc
important provisions have been added to the ITC by virtue of Article 5, thl 7 and 9
which render dealings r,vith offshore companies unattractive.

Article 5,n7 states that "the depreciation of fixed assets that have been bought b1
an offshore colnpany is not recognised for deduction from its gross income." Article j

Jf 9 reads, 'oExpenses that the business incurs for the purchase of goods or the receip
of services by an offshore ooffrpany as well as rights and compensation paid to tht
offshore company for the use in Greece of technical assistance, patents, copyright
drawings, secret industrial methods and formulas, intellectual properly and other simi
lar rights may not be dedr-rcted frorn its gross income."

The law takes into account three criteria to classifo u company as an oflshort
company:

I . That the corporate seat of the company is located abroad;
2. That the activity of such company is restricted to any other country than the ont

where it has its registered seat; and
3. That the company is subject to a very advantageous tax regirne in the country,whert

it has its reeistered seat.
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The country where the company has its registered seat is the main criterion for
applying these strict rules of nondeductibility. The provision regarding the corporate
seat ignores the following facts:

I . The factor of a company's real seat;
2. The possibility that a company that has its corporate seat abroad can be active in

Greece only; and
3. The possibility that, instead of an offshore company, the expense is payable to a

natural person residing offshore

The provisions of Law 3091 12002 on offshore cofirpanies also ignore the so-called
productiviry factor, a general tax principle that considers the deductibility of an
expense. According to the Greek Constitution and the general principles of Greek tax
law, the tax authorities are not allowed to look into the purposes or the limit of an
expense incurred by u business but only into the legality of such an expense, which is
covered if there is sufficient proof of such an expense according to CBR principles.

The result of the above is that real expenses that rnay be necessary for the operation
of a business may not be deducted simply because the same expenses are the incorne
of a company that enjoys favourable tax treatment elsewhere.

All theabove are in breach ofArticle 4 of the Constitution of Greece, whichprovides
that all Greeks contribute to taxes according to their capacity. The legislature has evaded
the constihrtionally protected right for equality in tax treatment in order to combat tax
evasion. And this is done without any referral to tax evasion or transfer pricing issues;
instead it follows only some formal requirements. Apart from the incompatibility of
such an approach with tax treaties, these rules prohibit the internationally acceptable
transfer of tax obligation within a global economy, which is sound tax competition.

The effect of the above strict rules on e-commerce with Greek businesses is not so
obvious but still very important. Businesses that trade online or sell digitalized
products or provide services electronically are very comrlonly established offbhore,
for reasons that are not solelv tax-driven.

IV. CONCLUSION

Although the Greek ITC has a rigid definition of pennanent establishment of a foreign
business, which has been sufficient for decades, the development of modern business
rnodels has forced Greece to adopt additional rules imposing tax obligations on other
forms of business presence in Greece. This was done without modifying the definition
of pennanent establishment. In practice, however, there is not much difference in the
sense that businesses are not interested in words and labels but in the pecuniary or
practical consequences resulting in their business presence in Greece. In other words,
even if a btrsiness that has dealings with customers in Greece is far from satisfuing the
requirements of a permanent establishment, this does not necessarily mean that it will
not incur tax liabilifv. that it will be free from bureaucratic dealines with the tax
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authorities, and that it will be free from reporting and filing tax forms. In recent years,
Greek tax law has not redefined perrnanent establishment but has cancelled out its
practical importance by extending tax obligations to businesses that deal in different
ways with Greece, without questioning if they are established or not.

The limit imposed by the Greek legislature on the amount of expenses that may be
recognized for deduction for a permanent establishment is unfair by definition. Why
should there be a limit at all'/ It is purely a weakness of the system, which cannot look
into the accounting of a multinational as a whole. [n any case, if the only (conven-
tional) solution is the irnposition of a lirnit, notwithstanding the relevant incornpatibil-
ity with OECD rules, 5 percent certainly does not reflect the reality of a multinational
that has spread its activities and resources internationally.

Once it has been established that a share of a business's profits originates from a
country, and that country should be allowed to tax them, it is necessary to have rules to
detennine the share of profits that should be subiect to such tax. Tax is imposed on
profit, which is incorne minus expenses. In calculating the taxable profit of a business,
the Greek tax authorities have a very wide discretion when defining "expenses," and
this is the main issue in most tax audits that take place in Greece. Greek tax authorities,
for reasons that are attributable to the way that Greek sociefy operates in general, tend
to be preoccupied that everybody is tax-evading. This is reflected very simply by the
provisions that literally prohibit expenses payable to offshore entities. As with the rest
of transactions, they retain a purely subjective method, without even referral or recourse
to the arm's-length principle, of challenging the value agreed for a transaction, even if
the transacting parties are totally independent the one frorn the other.

The actual "prohibition" of dealings with offshore companies, even if it is sornehow
justified has an impact on e-comlnerce in Greece to the extent that the contracting
party in electronic transactions is very likely to be based offshore. Sornetirles it is hard
to define where it is actually located. The fear of nondeductibiliry of an expense may
very well prevent Greek businessmen frorn dealing electronically.

The above rules and practices are of a catch-all character. They are not only incom-
patible with internationally -accepted rules of tax fairness, such as the OL,CD princi-
ples, but serve as an obstacle for businesses operating in Greece to enter into electronic
transactions with other states.

E-Comrnerce lets businesses participate to a significant degree in the economic life
of a country through automated functions without the need for a physical presence that
would fall under the deflnition of apermanent establishment. To that extent, it may no
longer be appropriate to base tax liability on whether business activities are carried out
in a specific country because e-comrnerce has clearly changed the nature of physical
requirements necessary to conduct busines$ in a local jurisdiction.

There are three ways a tax system may adapt to the new economy:

Catch-all formalistic regulation, which is tax-collecting in principle and leads to
unfair results.
Source taxation, such as withholding taxes on interest and royalties. It efficiently
taxes payments but also produces unfair results. if one considers fairness to be
taxation on profit rather than taxation on transactions.
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3. unitary taxation or formulary apportionment of profits. Of course, such a method
would also raise questions of fairness, especially if they are not adopted in a uni-
form wav between the countries involved.

E-Commerce has made the world increasingly more complex. What is happening today
certainly poses a challenge to the long-term viability of the arm's-length standard and
the traditional definition of permanent establishment. The increasing role of digital
products and services and the expanded degree of licensing and transferring of know-
how are challenging the traditional trade patterns globally. Differing corporate taxes
create or maintain inefficiencies in an otherwise harmonized business environment.
A globally accepted method of unitary taxation seems like a good solution for elimi-
nating such inefficiencies. To the extent that this is not achieved Greece, together with
other states, will naturally seek to interpret new methods and business practices with a
tax-collecting mentality.
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